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PERSONNEL COMMISSION 

DECISION 

NATUREOFTHECASE 

This is an appeal of the termination of probationary employment pur- 

suant to s. 230.45(1)(f), Wis. Stats. (1977). 

FINDINGS OF FACT 

1. The appellant was employed as an Officer I at Central State 

Hospital (CSH) from May 8, 1978,untilterminated on October 9, 1978. 

2. The appellant's position at all relevant times was subject to 

the collective bargaining agreement between the State of Wisconsin and 

AFSCME, Council 24, WSEU, AFL-CIO (Security and Public Safety), effective 

September 11, 1977 - June 30, 1979, of Cthich the Commission takes official 

notice. 

3. Following the connnencement of appellant's employment, the appel- 

lant received approximately 8 hours of classroom-type orientation training 

on institutional rules and procedures and patient care and also on-the-job 

training on several wards. 

4. 1n the foregoing orientation the training officer told the 

trainees, including appellant, that institution policy prohibited officers 



. . 

Shaw v. DHSS 
case NO. 7a-239-Pc 
Page Two 

eating food off patient food carts and playing cards with patients, except 

on certain wards where card playing was directed by the doctors for thera- 

peutic reasons. 

5. During the period of appellant's employment at CSH, abuse by 

nonsipervisory officers of the foregoing policies on consumption of patient 

food and playing cards with patients was fairly widespreadbutnotpervasive. 

A substantial percentage of Officer 3's (sergeants) ignored these rules 

and themselves violated them. Other Officer 3's observed the policies 

and enforced them on the wards they supervised. Of higher-ranking Officer 

S's, at least one ignored the policies and violated them himself. Other 

Officer 5's observed the policies and enforced them, but due to admini- 

strative responsibilities and the need to supervise the dining hall when 

food carts were on the wards, had little opportunity to check on whether 

the policies were being adhered to. 

6. Each ward at CSH during the period of appellant's employment 

had a ward procedures manual. 

7. Each manual consisted of one or two loose-leaf binders in which 

were inserted generaldirectives, policies and memos regarding the oper- 

ation of the institution as well as specific material for the particular 

wards, which varied in some cases from ward to ward. 

a. The manuals were potentially confusing since there was no system 

for eliminating superseded or irrelevant material, and the manuals con- 

tained outdated and in some cases conflicting documents. Furthermore, 

new documents usually were posted on the ward bulletin board or placed 

on a clipboard containing such things as patient charts before being 

placed in the manual, and might remain on the bulletin board or clipboard 
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fo r  ex tended  pe r iods  (eg,  2  - 3  years)  b e fo re  b e i n g  p l aced  in  th e  m a n u a l . 

9 . T h e  a p p e l l a n t w a s  ass igned  o n  a  p e r m a n e n t bas is  to  W a rd  2  approx i -  

m a te ly  3  m o n ths  pr ior  to  h is  te r m i n a tio n , fo l l ow ing  a s s i g n m e n ts to  a  n u m b e r  

o f wa rds  a t th e  inst i tut ion. 

1 0 . O n  W a rd  2 , a p p e l l a n t w o r k e d  u n d e r  th e  superv is ion  o f O ff icer3Pri l l .  

1 1 . Du r i ng  th e  pe r i od  o f a p p e l l a n t's e m p l o y m e n t o n  W a rd  2 , O fficer 3  

P ril l pe rsona l l y  a d h e r e d  to  a n d  e n fo rced  th e  po l ic ies  o n  c o n s u m p tio n  o f 

p a tie n t fo o d  a n d  ca rd  p lay ing  wi th p a tie n ts. 

1 2 . S g t. P ril l speci f ical ly  i n fo rmed  th e  a p p e l l a n t o f h is  (Pri l l 's) po -  

s i t ion o n  th e s e  pol ic ies,  te l l ing  h i m  th a t h e  d id  n o t a l low o ff icers to  

p lay  ca rds  wi th p a tie n ts o r  to  e a t fo o d  o ff th e  p a tie n t fo o d  cart  a n d  th a t 

in f ract ions cou ld  const i tute c a u s e  fo r  d ischarge ,  severa l  t imes (approx i -  

mate ly  10 )  du r i ng  a p p e l l a n t's e m p l o y m e n t o n  W a rd  2 . 

1 3 . Du r i ng  th e c o u r s e o f h is  e m p l o y m e n t a t C S H , th e  a p p e l l a n t obse rved  

o n  severa l  occas ions  O fficers 1  a n d  2  v io la t ing th e  po l ic ies  o n  e a tin g  

p a tie n t fo o d  a n d  p lay ing  ca rds  wi th p a tie n ts, a n d  s o m e  i ns tances o f O fficer 

3 's v io la t ing th e  fo o d  po l icy  a n d  o n e  ins tance o f a n  O fficer 5  v io la t ing 

th e  ca rd  pol icy.  

1 4 . T h e  a p p e l l a n t e n g a g e d  in  th e  c o n s u m p tio n  o f fo o d  o ff th e  p a tie n ts' 

fo o d  cart  o n  severa l  occas ions  ( a b o u t 5  o r  6 )  i nc lud ing  a n  inc ident  o n  

Ju ly  3 0 , 1 9 7 8 , o n  W a rd  2 , fo r  wh ich  h e  rece ived  a  wr i t ten c o n d u c t repor t  

by  O fficer P rill. 

1 5 . T h e  a p p e l l a n t e n g a g e d  in  th e  p lay ing  o f ca rds  wi th a  p a tie n t wi th-  

o u t a u thor iza t ion  o n  S e p te m b e r  1 8 , 1 9 7 8 , o n  W a rd  2 , fo r  wh ich  h e  rece ived  

a  wr i t ten c o n d u c t repor t  by  o fficer P rill. 

1 6 . E a c h  d o o r  to  th e  p a tie n ts' r o o m s  o n  W a rd  2  c o n ta ins  a  smal l  t rap  
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doorwhichprovides a means of passing food trays through to the patients 

when the trap door was down and in a horizontal position. 

3.7. There was a severely mentally-impairedpatienton Ward 2 who had 

an extreme craving for liquids as a result of the administration of large 

do& of various kinds of medications. 

18. This patient frequently would place his plastic cups on the hor- 

izontally-extended trap door and request water or coffee. 

19. When the trap door was closed when these cups were still on it, 

the cups would fall into the patient's room. 

20. On a number of occasions the appellant witnessed another, perma- 

nent, officer on the ward (Tolsma) knock this patient's cups off the trap 

door as a result of the action of opening the main door to allow the 

patient out of the room. 

21. On a number of occasions, including an incident on October 5, 

1978, for which the appellant was given a written conduct report by 

Officer Wolfcale, the appellant caused the release of the trap door and 

the dropping of the cups into the patient's room, causing the patient, at 

least on October 5, 1978, to become upset and agitated. 

22. The reason why the appellant took this action was because on 

previous occasions he had asked the patient to remove the cups from the 

trap and the patient had taken up to sbdut 10 minutes to remove the cups 

and the appellant felt he was unable to communicate effectively'verbally 

with the patient as to the removal of the cups from the trap. 

23. During the course of his employment at CSH, the appellant had 

performed satisfactorily in certain kinds of assignments, such as super- 

vising the dishwashing and visiting room, but he also had displayed a 
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"know-it-all" attitude and his general performance was below average. 

CONCLUSIONS OF LAW 

1. This case is properly before the Commission pursuant to s. 111.91(3) 

and,230.45(1) (f), Wis. Stats. (1977). 

2. The burden of proof is on the respondent to prove that the action 

of the respondent in terminating his probationary employment was arbitrary 

and capricious. See s. 111.91(3), In re Request of the American Federation 

of State County and Municipal Employes (AFSCME), Council 24, WSEU, AFL-CIO, 

for a Declaratory Ruling, Wis. PerS. Bd. No. 75-206 (a/24/76); Dsziadoss v. 

DHSS, Wis. Pers. Comn. No. 78-32-PC (10/9/78). 

3. Arbitrary and capricious action is action which is "either so un- 

reasonable as to be without a rational basis or the result of an unconsidered, 

wilful, and irrational choice of conduct." Jabs v. State Board of Personnel, 

34 Wis. 2d 245, 251 (1967). 

4. The respondent's action terminating appellant's probationary em- 

ployment was not arbitrary and capricious. 

OPINION 

The appellant did not deny that he had violated the rules on card 

playing and consumption of patient food. His case rested on the theory 

that these rules were violated routinely and that these violations were 

participated in or condoned by the CSH supervisors, and that his training 

was inadequate. 

While the appellant did establish widespread violation and condon- 

ation of these rule violations, he did not establish that these were uni- 

versal. In fact, there were some supervisors,including Officer Prill, who 
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did adhere to and enforce these rules. Despite a rather sketchy training 

program, the appellant had ample notice of the existence of these rules 

on an institutional basis and that his supervisor intended to enforce them 

on Ward 2. The relatively widespread abuse that existed did not excuse 

the'appellant's violations or make the respondent's reliance on these 

violations as grounds for termination arbitrary and capricious. 

As to the incident involving knocking the patient's cups off the trap 

door, the appellant argued that this was not improper and that he had 

observed another guard engaging in somewhat similar conduct. The appellant 

felt that this was appropriate behavior. Officer Wolfcale, who wrote the 

conduct report on this incident, felt that this was inappropriate behavior. 

Another officer who had worked with this patient testified that while he 

would not have handled the patient in this fashion, in his opinion different 

officers could appropriately handle situations with patients in different 

ways. It certainly could not be concluded that the institution's deter- 

mination that the appellant's handling of this matter was inappropriate 

and constituted grounds for discharge was arbitrary and capricious. 

The appellant presented testimony from some officers that his perfor- 

mance of certain aspects of his work was satisfactory‘ The respondent 

producedtestimonyastothe appellant's overall below average performance 

and poorattitude. Taking into consideration all of the evidence presented, 

it can not be concluded that the termination of appellant's probationary 

employment was arbitrary and capricious. 

The appellant painted out a number of institutional problem areas, 

including inadequate training, widespread abuse and inconsistent snforcs- 

ment of certain rules, and out-of-date and conflicting ward manuals. While 
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these did not lead to a conclusion that the appellant's termination con- 

stituted arbitrary and capricious action, as discussed above, they appear 

to have contributed to a number of personnel as well as other problems at 

the institution and hopefully can be addressed by the respondent. 
% 

ORDER 

The respondent's action terminating appellant's probationary employ- 

ment is affirmed and this appeal is dismissed. 

Dated: , 1919. State Personnel Commission )??T" 

Conunissioner 

CIbarlotte M. Higbee u 
Commissioner 

AJT:skv 

4/2/79 


